9 June 1010

Liz Jones

MAF Biosecurity New Zealand
PO Box 2526

Wellington

Dear Liz

Draft Import Health Standard for Biofouling

Executive Summary

· The Association does not support the current draft Import Health Standard applying to oil rigs. We submit that rigs should be treated separately, since there is rarely more than 1 rig operating in New Zealand waters at any one time.
· The industry would prefer to adopt an equivalent means of meeting the Standard which is not so prescriptive. We suggest the adoption of an outcome-based risk assessment approach to managing biosecurity risks, similar to the regime already used in the management of oil spill contingency planning and health and safety management in the oil industry.
· If MAFBNZ is determined to have a regulatory response we suggest that a completely separate Standard/guideline is developed for the treatment of oil rigs which accommodates our outcome based risk assessment approach.
Submission

1. The Association represents the interests of petroleum exploration and development companies operating in New Zealand. The Companies represented by the Association include:

· AWE

· OMV New Zealand
· Westech
· Todd Petroleum Mining

· Shell Petroleum Mining

· Origin Energy

· NZ Oil and Gas

· L&M Energy

· Exxon Mobil

2. The Association has a long history of involvement with MAFBNZ on the issue of managing biosecurity risks. We welcome the opportunity to provide comment on the draft Import Health Standard (the Standard) for Biofouling and would like to meet with officials to discuss our submission in more detail.

3. The discussion paper accompanying the Standard presents 3 options for managing biofouling on vessels arriving in New Zealand. The option of implementing mandatory requirements by way of an Import Health Standard is considered by MAFBNZ to deliver the highest overall net benefit to NZ. Industry is invited to consider whether there are other options and whether we agree with the approach proposed by MAFBNZ.

4. In summary, the proposed Standard requires that the hull of all vessels arriving in New Zealand waters must be “clean”. This is defined as free from visible aquatic organisms, except as a slime layer. 
5. The Association disagrees with the essential philosophy of the proposed Standard, in that it prescribes an outcome which is the opposite of the approach normally taken by participants in the oil exploration industry to manage risk.
6. We have proposed an alternative, or equivalent, option for oil rigs which may require separate treatment to other commercial vessels. 
7. The approach taken in New Zealand to the management of risk under health and safety legislation is to place the onus on the operator to demonstrate that they have considered the relevant risks and managed them down to a level which is as low as reasonably practicable. This is done by preparation of a “safety case” which is submitted for approval to the Department of Labour. 

8. This approach is also taken in the preparation of plans for marine oil spill contingency planning where a marine oil spill plan is submitted to Maritime NZ for approval prior to operations commencing. 

9. This approach allows commercial considerations to be evaluated, since it is rarely possible to reduce all risks to zero. The system is designed to allow important risks to be either managed or mitigated. It accepts however that some risks will remain, and that this is a part of allowing commercial activity to continue.

10. By comparison the draft Standard is prescriptive in nature, dictating a process that may be more expensive than is warranted to achieve the desired biosecurity outcome. This issue of cost raises another matter which has not been dealt with so far in the development of the Standard. That is, there is no Regulatory Impact Statement (RIS). It seems to us that if MAFBNZ is keen to pursue a regulatory response then the economic costs and benefits of doing so by way of such a prescriptive regulatory mechanism should be examined and made publicly available for comment. We note that the RIS process applies to delegated legislation of this type.
11. In our opinion, rig clearance by MAFBNZ should be considered on a case by case basis. For vessels that visit New Zealand waters infrequently, like oil drilling rigs, we submit that the Standard should be modified to adopt an “outcome-based risk assessment approach”. As noted above, this approach is similar to that used by our industry in areas such as oil spill contingency planning and the management of health and safety risks. A similar approach is also used by the Australian Government to manage biosecurity risks. 
12. Our proposed approach would be informed by ensuring inspection of the rig by a suitably qualified marine ecologist (acceptable to MAFBNZ) prior to the rig entering NZ waters. They would undertake a risk assessment similar to that carried out for AWE on the Kan Tan IV by the Cawthron Institute. 

13. With respect to the assessment of biofouling risks from rigs, we note that the presence of certain species on a rig prior to entry to NZ waters does not automatically mean that they pose a biosecurity risk. Risk to NZ from rig activities can only exist in a situation where they lead to the transfer of a pest species that subsequently becomes established in NZ. That requires a chain of events to occur, starting with the infection of the rig by the pest in its source region, followed by survival during transit to NZ, and finally its release into NZ waters and establishment. 

14. Measures that might be reasonably considered to ensure that biosecurity risks from fouling on oil rigs are as low as reasonably possible include: 

· An inspection to determine what species are present and pose a risk to NZ. This will vary depending on where the rig has previously been operating and when it was last cleaned
· Stripping ballast tanks of water and any sediments

· Undertaking in water cleaning prior to loading onto a heavy lift vessel

· Defouling of sub-surface structures using water blasting equipment while on board a heavy lift vessel
· Defouling of sea chests 

· Application of anti-fouling paints

15. However, complete removal or treatment of biofouling may not be possible (nor considered justified) for every rig deployment to New Zealand due to several main reasons:
· In-water methods (e.g. high pressure water blasting) are effective in removing close to 100% of biofouling, but may result in the unintentional introduction of pest species to the environment – as highlighted during the defouling of the Ocean Patriot in Tasman Bay in December 2007.  There may be situations where in-water defouling is acceptable, for example if undertaken at a suitable offshore location, far from land. However, for safety reasons (for the divers) such in water cleaning work can only be undertaken in sheltered waters – which tend not to be coincident with a location remote from land. The ANZECC Code of Practice essentially opposes any in water cleaning of any vessel’s hull, and port authorities generally do not permit such a practice under any circumstances. (However the rationale for opposing it is largely related to disturbing bio-toxic antifouling paint as an unintentional consequence of the defouling, whereas MODU’s tend not to have such paint systems applied to them, so the objections could be challenged and the ANZECC code could usefully be amended accordingly). 

· There are limited facilities worldwide capable of dry docking a vessel the size of a typical Mobile Offshore Drilling Unit (MODU), particularly for any semi submersible MODUs. The closest suitable facility to NZ being in Singapore.  Dry-docking therefore is often prohibitively expensive (depending where the rig is coming from), given the time to tow such a rig to and from the dry dock (circa 3 weeks each way NZ-Singapore if ‘dry towed’ (i.e. transported on a HLV) or more than double that if wet towed). This could easily double the cost of drilling a well in NZ. Therefore complete out of water hull cleaning may not be an economically viable option for most MODU deployments to New Zealand.  

· Biosecure alternatives to dry-docking are currently limited.  Fouling removal while onboard a heavy-lift vessel (HLV) is possible (as in the Kan Tan IV example), however mobilisation of a HLV for a short tow (e.g. from SE Australia) is usually uneconomic as compared to wet towing. In any event, only part of a semisub MODU’s hull can be cleaned while on a HLV (the underside where it sits on the HLV needs to be cleaned in water, and the over-hanging portions of the pontoons need to cleaned using barges while in port), so the net result is still that removed biofouling material will enter the marine environment. 
· Encapsulation techniques for MODUs (as outlined in the Aquenal report to MAFBNZ in September 2009) are yet to be developed to a commercially available and reliable service. Furthermore, many technical and practical questions remain around the efficacy of this method as applied to something of the scale of a MODU.
16. In addition there are a number of other factors that will affect the ability of a pest species to establish itself. These include:

· Where the rigs proposes to operate in NZ waters

· How far from shore the rig will be operating

· The time of year the rig will be operating

· How long the rig will be working at various locations
· The likelihood of a specific species being able to colonise the rig – this is dependent on the time of year and life cycle of the species.


All of these matters may affect (even remove) a key limb in the risk 
analysis, namely release risks (e.g. spawning, detachment) and 
establishment risks (e.g. residence time, proximity to suitable habitat).
17. Changes to the timing of arrival and the location of drilling sites could potentially alter risk level. In summary the Association does not consider it practical or reasonable to develop one approach for all conceivable scenarios.

18. The discussion paper accompanying the draft Standard indicated that where a vessel could comply with the requirement to have a clean hull, there is the option to achieve the Standard by an equivalent method. On the one hand this is encouraging in that industry can seek approval of an equivalent way of meeting the outcome of the standard. The outcome of the standard in the guidance document is stated to be “minimising the likelihood of risk organisms being introduced into NZ territorial waters.”
19. The problem with this approach is that we only get to argue this ‘special pleading’ after we have failed the IHS. The IHS is itself totally impractical as it proposes to:
“ ….. put a duty on all vessels (and floating rigs) to have clean rigs and pontoons when arriving in NZ. Clean means no visible fouling except for slime. It applies to the niche areas as well as the open hull/pontoon areas.” 

20. Clearly what should change is that the IHS should itself be framed around the desired ‘outcome of the standard’. Then, as in safety management, the onus should be on the company wishing to bring a rig/vessel to NZ to demonstrate to MAFBNZ’s reasonable satisfaction that the proposed deployment (after any risk mitigation measures that are to be committed to) will achieve the risk minimisation outcome. 
21. This is the approach that has been successfully adopted by AWE as part of the Kan Tan IV Consortium, in bringing the Kan Tan IV to NZ, which MAFBNZ have stated represents good practice and the approach they want future operators to adopt. This is a good example where not all organisms beyond slime were needed to be removed from the hull of the KT-IV in order for it to pose no significant biosecurity threat. 
22. While the KT-IV’s hull was cleaned before it arrived in Australia (as it came from Trinidad on a HLV) it remained in Geelong for approximately 17 weeks for a refit. Given that certain marine pests are known to exist in Port Philip Bay, the KT-IV Consortium conducted extensive pest sampling, and diver inspections that were essential components of the Consortium’s marine science based Biofouling Management Plan and Risk Assessment (BMPRA). 
23. A subsequent ROV survey while the rig was operating in the Bass Strait, identified an array of marine life attached to the rig’s hull (as expected given its time in Geelong and on location in the Bass Strait). Nevertheless it was agreed between the Consortium’s marine science advisors and MAFBNZ’s advisors that the particular species attached to the rig’s hull would not create a significant biosecurity risk to NZ having regard to the specifics of the proposed deployment of the vessel (including to the environmentally sensitive “Tuatara-1” well location off D’Urville Island).  
24. On this basis we understand MAFBNZ were comfortable in clearing the vessel for entry into NZ’s Territorial Sea. The BMPRA and final ROV survey results were also crucial for the Tuatara-1 drilling operation receiving its RMA consent, with no sustained appeals, despite a major focus by various stakeholders concerned with potential biofouling risk factors.  
25. A point worth acknowledging is that not every foreign species poses the same biosecurity risk to NZ. For that reason alone it’s inappropriate to apply one regulatory approach to managing this risk. 
26. A key point the industry would like to make is that for any rig or other construction vessel wishing to enter NZ, industry must be able to get a biofouling clearance before setting out on the mobilisation towards NZ waters (or an unambiguous signal that clearance will be forthcoming on arrival). Otherwise industry is exposed to having clearance on arrival denied and then having no option but to tow the rig/vessel out of country to a dry dock (i.e. Singapore) or a location that allows in water cleaning. 
27. One of the questions asked in the discussion paper is: 

Do the ongoing risks posed by vessel biofouling to New Zealand’s economic, environmental, and social and cultural values justify MAFBNZ taking a preventative approach to controlling and managing biofouling on arriving vessels? 

We think the answer to this question must be ‘yes’, but the proposed means of achieving the outcome sought is not currently supported by the petroleum industry.
28. One option presented in the discussion paper is that New Zealand could wait for the IMO to develop an international response. Industry generally supports solutions proposed by the IMO. It may well be appropriate to discuss this issue further with the IMO to determine the timeframe they are working on.

29. We do not accept that NZ should proceed by itself simply to provide international leadership on this issue. The development of an earlier domestic regulatory response needs to be justified on the basis of the risks posed to NZ in waiting for the IMO to act. However if the NZ Government wishes to make progress in advance of an IMO led solution we submit that MAFBNZ agree to review their approach should the IMO come up with a different approach in the near future.
30. MAFBNZ has presented evidence that there is a non negligible biosecurity risk to NZ from 12 broad taxonomic groups of species that attach themselves to commercial and recreational vessels. However, commercial shipping represents about 3000 vessel movements per year, whereas the oil industry rarely has more than 1 rig operating in NZ waters at any one time.
31. There seems to be an inappropriate focus being devoted to our sector, when by MAFBNZ’s own acknowledgement they will not be enforcing the Standard on other commercial shipping for up to 4 years. For an industry with infrequent rig clearances, we submit that there are 2 options available for the treatment of oil rigs:

· Either that MAFBNZ continue with a case by case consideration of rigs outside this Standard – our preferred option; or
· If MAFBNZ is determined to implement a regulatory response, that a completely separate Standard/guidelines is developed for the treatment of oil rigs which accommodates our outcome based risk assessment approach
Yours sincerely

John Pfahlert
Executive Officer
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