3 April 2009
Justice Durie
Ministerial Review of the Foreshore and Seabed Act

PO Box 180

Wellington 6140

Dear Sir

1. Thank you for the opportunity to comment on the above review. 

2. The Petroleum Exploration and Production Association of New Zealand operates as a trade association to promote the interests of petroleum producers and explorers in New Zealand.  Its mission is to promote a legislative, administrative, economic and social framework which efficiently and effectively facilitates safe, environmentally responsible, and profitable oil and gas exploration, development and production.  PEPANZ represents members who are actively involved in oil and gas exploration and production throughout New Zealand

3. The Association made submissions in 2004 to the select committee enquiry when the Foreshore and Seabed Bill was being enacted, along similar lines as this submission.
4. Oil and gas explorers operate under the Crown Minerals Act and associated regulations and policies, across the foreshore and seabed out as far as the borders of the NZ exclusive economic zone.  Our continuing interest in this Act is of relevance to our members in terms of their ability to negotiate access to, and obtain resource consents for petroleum exploration and production activities within the foreshore and seabed, including any associated pipelines and off-shore installations.  
5. PEPANZ has previously expressed members’ concern about the impact that the Act might have on their ability to renew consents for existing activities in, on or over the foreshore and seabed, as well as the rights of those members already exercising consents within the foreshore and seabed (for example, those facilities associated with the Maui, Pohukura and Kupe fields), in the main offshore structures and pipelines. 
6. The concerns we expressed about the Foreshore and Seabed Bill in 2004 included:
· The linkages between the Foreshore and Seabed Act and the Resource Management Act 1991 (the "RMA”)
· The potential for the Act to provide a "right of veto" to parties holding ancestral connection orders or customary rights orders in relation to applications for resource consents
· The ability for Ministers of the Crown to prohibit or restrict access to the public foreshore and seabed

· The potential for the Bill to provide a "right of veto" as a result of waahi tapu

· Uncertainty as to how overlapping, and perhaps inconsistent ancestral connection orders or customary rights orders will be addressed.
7. The experience of oil and gas exploration and production companies since enactment in 2004 suggests that the Act has been of, at most, minor impact on routine operations. 

8. The Association has not in the past, and will not now, express a view about Maori ownership rights associated with foreshore and seabed around the New Zealand Coast. That is a matter for negotiation between Maori and the Crown.
9. However we have a firm need to preserve and protect our ability to gain access to the foreshore and seabed for petroleum exploration and development. The Crown claims ownership (in the Foreshore and Seabed Act) of foreshore and seabed from mean high water springs, out to the edge of the territorial sea. It also claims ownership (under the Crown Minerals Act) of the petroleum mineral estate in the same areas. If the Crown wishes to retain or alienate ownership of the foreshore and seabed in certain circumstances, this is of no consequence to our industry – with one proviso – the need to provide continued access for exploration, development and production.

10. To effectively explore for and produce petroleum resources requires our industry to have access to land, foreshore and seabed for the purposes of exploration, and if petroleum is discovered, for production purposes. 

11. If the Crown decides to review the Foreshore and Seabed Act, such that the effect is to alienate certain foreshore and seabed by providing exclusive title to Maori, there is a genuine risk that our sector will not be able to effectively gain access to areas for exploration and production. 
12. When granting petroleum exploration or mining permits, the Crown does not guarantee access to the land for the purpose of exercising that permit. It is up to the permit holder to negotiate access. At present that access is easy to negotiate because all foreshore, seabed and waters out to the edge of the EEZ are in crown ownership. There are some areas off bounds to exploration, such as marine reserves. In general however, gaining access is straightforward. 

13. PEPANZ supports the policy of providing certainty in relation to the status of the foreshore and seabed. If the Crown were to change the legal ownership of foreshore and seabed to satisfy treaty claims and customary ownership interests, then those doing so need to be aware of the possible consequences on the petroleum exploration and production industry.
14. In 2009 the petroleum industry will generate revenue exceeding $3b for the New Zealand economy. In 2010 royalty payments to the crown from the sale of its oil and gas resources are expected to exceed $700m. Most production is currently generated offshore. Future returns might be put at risk if nominated Maori had veto rights on access.
15. Whilst the industry currently operates in a climate with regard to the potential for the Minister of Conservation to refuse access to Crown land (ie the conservation estate) for petroleum exploration or production activities, the Crown Minerals Act allows a facilitator to determine conditions of access, but access cannot be refused (with the exception of very special areas appended as Schedule 4 of the Act).  A more exclusive right of veto over foreshore and seabed acreage by Maori “landowners”, we believe a step too far beyond this position unless there were a subsequent right to have the matter determined by facilitation as with Crown land.

16. We are of the opinion that it should be possible to provide arrangements whereby Treaty claims can be resolved in a manner which allows title to be provided to Maori where that is desired, but that right of access for the public to those lands continues, and access to those petroleum resources the Crown owns can be preserved.
Thank you for the opportunity to express our view. If there is any further information we can provide to assist the enquiry please contact the Association.
Yours sincerely

John Pfahlert

Executive Officer

