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26 April 2010 
FreePost Authority 224164

Foreshore and Seabed review

Ministry of Justice

PO Box 180

Wellington 6140

Dear Sir
Executive Summary

· While the Association has a preference for retaining the existing Foreshore and Seabed Act because it provides the greatest level of investment certainty, we accept that the Crown wishes to implement new arrangements with respect to the ownership and management of foreshore and seabed.

· If new arrangements are to be implemented our preference is for the Government to implement Option 1. Iwi or hapu should have the right to use the Courts or direct negotiation to establish their interests in an area of foreshore or seabed.

· We do not support Option 4 which turns foreshore and seabed into some sort of “no mans land”

· We have serious reservations about the proposals to provide iwi/hapu with some sort of dual consenting role under the Resource management Act with no rights of judicial review on decisions. This will lead to both increased uncertainty for investors and longer planning time frames.
Submission: Foreshore and Seabed Review
1. The Petroleum Exploration and Production Association of New Zealand (“PEPANZ”) operates as a trade association to promote the interests of petroleum producers and explorers in New Zealand.  Its mission is to promote a legislative, administrative, economic and social framework which efficiently and effectively facilitates safe, environmentally-responsible, and profitable oil and gas exploration, development and production.  PEPANZ represents members who are actively involved in oil and gas exploration and mining throughout New Zealand.

Principles Guiding Development of Foreshore and Seabed Legislation
2. The Association has considered the 7 principles which the Government has decided the new legislation should be based upon. Of these, the one which has the greatest bearing on investment in the petroleum industry is that of certainty. From an industry where the majority of investment funding is sourced offshore it is critical that the new regime creates a clear and certain set of rules which provides confidence that investors have certainty. 
3. We are dubious about whether the proposals achieve the objective of creating certainty. The changes discussed below in respect of putting Crown land into some “no mans land” or “limbo” status of “public domain’ certainly fail the test, as do the proposals for greater Maori involvement in RMA decision making by Regional Councils.

Existing 2004 Act Most Certain
4. The Association believes that the existing legislation actually provides the greatest certainty for investment where land ownership interests, obligations and responsibilities are clearly defined. However industry accepts that the Act has created a perception of an injustice by Maori and that the Crown wishes to revisit the legislation.

Government Proposal
5. The Government’s proposal is that under the new legislation no one will “own” the foreshore and seabed. Rather, the Act will define rights and responsibilities over foreshore and seabed that the Government proposes be held in the “public domain”. This is described in Option 4 in the Discussion Paper.
6. While this approach should not cause any immediate problems for the petroleum industry (since petroleum was nationalised into Crown ownership by virtue of the Petroleum Act 1937 and the Crown Minerals Act 1991), it may create problems for non-nationalised minerals.

7. There could be an issue with this approach for minerals which are not nationalised. Iron sand springs to mind as an example of a non nationalised mineral which is extensive on the sea floor. At present the Crown can obtain mineral royalties from iron sand mining by virtue of its ownership of the seabed. If seabed is in future held in the “public domain” with no owner, then presumably this leaves Maori to claim mineral ownership of non nationalised minerals on foreshore or seabed which any future court determines is theirs. 

8. The concept of land being held in the “public domain”, while on the face of it resolving the “ownership” dispute issue with Maori over foreshore and seabed, actually creates a new category of land, the legal status of which is considerably less certain than under the current legislation.

9. There are 40 or more statutes that exist which have some interface with the management of the foreshore and seabed. Many, if not all, rely on Crown ownership of the underlying foreshore and seabed for the exercise of powers and responsibilities under those statutes.

10. If foreshore and seabed ownership is removed from the Crown then there is a real possibility that this will leave the Crown open to disputes with parties over the exercise of those power, duties and functions under those 40 or so statutes.

11. The Association does not therefore support the Crown proposal described in Option 4. We consider that it introduces greater uncertainty for investment than either the status quo, or Option 1 described in the discussion paper.

Industry Preference for Option 1
12. If the 2004 Act must be changed the Association believes that a more certain investment regime will exist if Option 1 in the discussion paper is chosen. That is, that foreshore and seabed is held as Crown notional title. Under this option any customary title extinguished by the 2004 Act would be restored. Where customary interests are investigated and found not to amount to a customary title, the Crown’s notional title would become absolute ownership.
13. Maori would still have the right to pursue customary interests via the Courts. If they are successful in their claim then the Government can enter into negotiations with them to determine which rights (awards) and responsibilities will apply to the land in question. Rights and responsibilities over that land can be defined in the Act in the event that this occurs. 
14. In that regard we have significant issues with what is proposed in the discussion document with respect to awards, but that is covered off later in the submission.
15. Since petroleum is still retained in Crown ownership, all the Foreshore and Seabed Act need do is ensure that the industry has adequate protection to negotiate an access arrangement with Maori via Section 61 of the Crown Minerals Act. It is our submission that in respect of negotiating access to land for petroleum exploration, Maori should be treated no differently to any other landowner under Section 61. 
16. If an owner proves to be unreasonable in granting access for the purposes of exploration then the arbitration provisions in the legislation can be used as a matter of last resort.

Determining Customary Interests
17. The Association submits that coastal hapu/iwi should have the option of resolving their customary interests either via the Courts or through direct negotiation with the Crown. This could be done either through the Maori Land Court or the High Court, or both. If negotiation fails they should retain the ability to pursue their claims through the courts.

18. The burden of proof should lie with the applicant to prove their case. This is consistent with the existing statute. We do not believe that the general taxpayer should be footing the Bill for what are effectively private interests arguing a case before the Courts.

Should tests and awards be set out in legislation?
19. Provided the criteria used to guide the courts (on how customary interests are to be determined and recognised) are the subject of prior public scrutiny, we believe that the process will be more streamlined and outcomes more certain than if all determinations are left to the Courts.
Awards for proven non territorial interests
20. The Crown proposes that the awards to recognise proven customary interests should be a combination of property rights and input to environmental management processes.

21. It is too early to know whether industry would support such an approach. The detail about what level of authority is proposed and what role hapu/iwi would play in environmental management processes in the foreshore and seabed will determine our response. On the face of it the details outlined in the discussion document are of serious concern.
22. The discussion paper proposes that hapu/iwi will gain additional powers under the Resource Management Act within the coastal marine area. Maori are already consulted via Resource Management Act processes over all developments on the foreshore and seabed out to the limits of the territorial sea.

23. It would be of concern to industry if a different regime under the RMA were to apply to customary activities. We note that for proven non territorial interests that activities would not be subject to sections 9 – 17 of the Act, rules in plans of proposed plans, including coastal permitting requirements. This effectively eliminates any public participation in setting controls on these activities. Part 17 of the Act contains the provisions to avoid, remedy or mitigate adverse effects on the environment.

24. In our view coastal hapu/iwi should be subject to the same rule of law as any other private landowner under the Resource Management Act.

25. The discussion document proposes that coastal iwi/hapu who gain proven non territorial interests are also to have powers to develop planning documents under Part 2 of the RMA which sets out their objectives and policies according to their world view, including sustainable management and the protection of cultural and spiritual identity. 
26. We submit that these plans must be subject to Part 5 of the Act to allow public scrutiny. They must also be subject to the appeal provisions of the RMA. These proposals have the potential to cause serious conflict with other planning instruments and consenting processes unless handled carefully. 
27. Existing use rights should be protected if these provisions are proceeded with.
Awards for proven territorial interests (customary title)
28. The Association has considerable difficulty with these proposals. The discussion paper proposes that a coastal iwi/hapu would have the right to decide whether an activity requiring a coastal permit could be progressed by the consent authority (ie regional council). 

29. This will create huge uncertainty for investment. For the effective development of nationalised petroleum resources there needs to be some mandatory requirement for an applicant to go to arbitration if access to the land in question is essential to effectively investigate the underlying petroleum potential.

30. The discussion paper claims that this award has been developed to be similar to the rights that a private landowner would have. However the Crown Minerals Act contains provisions for an applicant to go to compulsory arbitration if a private landowner is unreasonably withholding access to private land for exploration. 

31. We submit that a similar power needs to apply to foreshore and seabed under any award in this statute. If coastal hapu/iwi can refuse access or consent according to a Maori world view on grounds which are not covered by the RMA, this will create significant difficulties for the development of petroleum resources.

32. The ability to judicially review an iwi/hapu decision is not clear, but should be made clear in any future legislative proposals. 

33. As noted above there are over 40 statutes in the coastal marine area where powers and functions of the state are exercised. If all of these are to amended in some way this could introduce significant investment uncertainty.

Yours etc

John Pfahlert
Executive Officer

Petroleum Exploration and Production Association
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