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	SUBJECT
	Hull Defouling and Decommissioning of Installations


Introduction

Maritime New Zealand is the government agency responsible for administration of New Zealand’s marine dumping provisions in the Exclusive Economic Zone. This is provided for through Part 21 of the Maritime Transport Act 1994 and the regulations contained within Marine Protection Rule Part 180, which gives effect to New Zealand’s obligations as party to the 1996 Protocol to the 1972 London Dumping Convention.

Two policy issues have recently arisen that Maritime New Zealand wishes to communicate with oil and gas stakeholders, in order to provide clarity to industry players. We would like to thank the Petroleum Exploration and Production Association of New Zealand for providing the opportunity to outline these areas.

Hull Defouling

Marine Protection Rule 180.2 contains a general exclusion from the definition of dumping for disposal of waste or other matter incidental to, or derived from, the normal operations of a ship, aircraft or installation. There is no internationally agreed definition on what constitutes ‘normal operations’ which leaves some scope for differing domestic interpretations on whether certain disposal activities would require a dumping permit. 

Historically, Maritime New Zealand has interpreted the potential marine disposal of wastes generated from cleaning the exterior of hulls as excluded from the definition of dumping as a normal operation. This position was indicated to industry on a number of occasions in answer to specific queries, noting the jurisdiction of MAF Biosecurity New Zealand as the lead agency for the biosecurity aspects of defouling operations.

However, events arising from the defouling operations related to the Ocean Patriot in December 2007, and the subsequent unsuccessful prosecution taken by Nelson City Council for an alleged breach of the Resource Management Act 1991, have caused Maritime New Zealand to reassess its position.

During the lead up to the court-case, Maritime New Zealand was informed about a different interpretation of “normal operations” prescribed for the purposes of the RMA. It is dealt with in section 360(1)(hh), and in accordance with that provision, Schedule 4 of the Resource Management (Marine Pollution) Regulations 1998 (the RMA regulations) defines “normal operations of a ship or offshore installation” to include:

The cleaning of the ship or offshore installation, except for the exterior of the hull below the load line or parts of the ship used for carrying cargo.
As there is no definition of “normal operations” for the purposes of the MTA and there is no ability to “prescribe” what the “normal operations” are, the matters excluded by the RMA regulations could well be considered to be “normal operations” for the purposes of the MTA definition. This inconsistency of application of the two legal regimes is unsatisfactory.

Subsequently, analysis undertaken within Maritime New Zealand suggested that for the purposes of regulating marine dumping, the two legal regimes were probably intended to be consistent in meeting obligations under the London Protocol. An amendment to the Maritime Transport Act is necessary to achieve that consistency which will provide certainty for operators in either jurisdiction.

While ultimately unsuccessful, the prosecution of Diamond Offshore Drilling for defouling the Ocean Patriot within the jurisdiction of the RMA highlighted an important distinction for the oil and gas industry which gives an indication of the approach courts will take. Environment Judge BP Dwyer found that the pontoons of the mobile drilling rig, in providing flotation, provided the same function as a hull. The provisions related to controlling the dumping of wastes arising from cleaning such structures therefore applied, so a dumping permit should have been approved prior to discharge. This decision suggests that in addition to vessel hulls, floating facilities such as mobile rigs or FPSO/FSOs should come within the purview of the dumping regimes for defouling operations.

Therefore, Maritime New Zealand now requires a dumping permit application for defouling of floating facilities in New Zealand’s Exclusive Economic Zone, consistent with activities occurring within the 12nm Coastal Marine Area under the RMA. 

Similar issues are evident for defouling of fixed installations, and Maritime New Zealand continues to consider how such activities should be regulated. In the interim, it is recommended that operators of fixed installations contact us to discuss any planned defouling activities on a case-by-case basis to ensure all relevant considerations are taken into account.

In all cases, Maritime New Zealand will work in close liaison with MAF Biosecurity NZ as the lead agency on biosecurity aspects of dumping permit applications for defouling activities.

Decommissioning of Offshore Facilities

Part 21 of the MTA specifically provides for regulation of deliberate disposal into the sea of platforms or other man-made structures at sea. This is derived directly from the London Protocol, which includes deliberate disposal, abandonment or toppling of such structures in the definition of dumping and has provisions in Annex I (1.4) which allow consideration of these as an acceptable waste category.

Maritime New Zealand’s position in respect of decommissioning mirrors Annex II of the London Protocol, which notes a hierarchy of preferred waste management options in increasing order of environmental impact (re-use; off-site recycling; destruction of hazardous constituents; treatment to reduce or remove the hazardous constituents; and disposal on land, into air and in water). Therefore, marine disposal is considered the last resort where no other viable option exists, and in the specific circumstances of decommissioning this implies that all practically recoverable material will be removed. Further, and reflecting international best practice developed around offshore decommissioning, Maritime New Zealand’s position is that a clean seafloor should be achieved where practical and possible. 

However, Maritime New Zealand considers that more detailed guidelines specific to decommissioning offshore facilities would be helpful. It is our intention to seek views of industry and public through a process of formal consultation, and to provide clear guidance based on development of a national policy on offshore decommissioning.

We envisage this process would begin with targeted discussions with key stakeholders to agree scope and direction, followed by development and circulation of a discussion document with a public consultation period during which submissions will be invited. Once analysis has been completed on these submissions, a draft national policy will be circulated for final comment. While being primarily a Ministry of Transport/Maritime New Zealand and Ministry of Environment initiative, other relevant agencies will be involved. 

A preliminary meeting with oil industry stakeholders in New Plymouth is being organised through PEPANZ, and is tentatively scheduled for late May or early June. We hope your sector will see the merits in this approach, and encourage your full participation.

	Tara Ross-Watt
	 

	Marine Environmental Analyst
	 


Industry Response
13 May 2010
Chief Executive Officer

Maritime New Zealand

PO Box 27006

Wellington

Attention: Tara Ross-Watt

Dear Tara
Hull Defouling and Decommissioning of Installations

Thank you for the opportunity to comment on the proposals embodied in the memorandum “Hull Fouling and Decommissioning of Installations” forwarded to PEPANZ on 26 April 2010.
The contents of the memorandum were discussed at a recent meeting of the PEPANZ Health, Safety and Environment Committee in New Plymouth.
1.  Hull defouling

We agree that the inconsistency in the treatment of hull defouling under the Resource Management (Marine Pollution) Regulations 1998 and the Maritime Transport Act is undesirable. However, we make the following points concerning the detail of your memorandum:

· Just because the RMA incorporates a definition of “normal operations of a ship or offshore installation”, it does not necessarily follow that the same definition should be incorporated into the MTA. It is our understanding that under international maritime law the seas from 12 nautical miles out to 200 nautical miles (edge of EEZ) are “international waters” and consequently any domestic legislation should be consistent with the relevant international convention (in this case the London Dumping Convention which does not contain a definition of “normal operations”). Ships or installations plying or occupying our international waters should be able to rely, for compliance, on that Convention.
· It could reasonably be argued that it is the RMA Marine Pollution Regulations that are deficient in this respect, on the basis that all domestic legislation, including that applying to territorial waters, should be consistent with a convention or protocol that we are obliged to give effect to.
· Another issue that seems relevant is that in the MNZ Advisory Circular “Part 180: Dumping of Waste or Other Matter, (Issue No-1)” , under the heading “ The 1996 Protocol to the London Convention” (p7) it is stated that:
“Not all disposals discharges will constitute dumping. To constitute dumping from a ship, the waste must not be derived from or incidental to normal vessel operations (ie the use must originate from outside the ship engaged in the dumping). Accordingly, dumping from a ship is characterised by waste being loaded on board, transported to a particular site and then deliberately disposed of into the sea”[emphasis added]

This appears to raise doubts about whether the disposal of hull scrapings is even covered by the Convention or Marine Protection Rule 180.2.
Prima facie there is a case that disposal of hull scrapings would be best dealt with by way of bio-security legislation. (Note: all discharges from ships apart from material transferred from ashore specifically for dumping/disposal at sea are covered by the MARPOL Convention).

These points raise significant legal issues. Until they have been clarified and the MTA has been amended to make it clear what is meant by “normal operations”(in the unlikely event that such action is considered appropriate, above), our members take exception to the statement, in the memorandum, that Maritime New Zealand “now requires” a dumping permit application for defouling of floating (or fixed) facilities in the EEZ.
2.  Decommissioning of Offshore Facilities

In respect of this issue, PEPANZ has no problems in principle with the “hierarchy of preferred waste management options” to which you refer or with the development of guidelines specific to the decommissioning of offshore facilities (installations, pipelines etc).
However, as you note, Annex 1 of the 1996 Protocol to the London Dumping Convention allows consideration of such structures as an acceptable category of waste that may be considered for dumping. In particular, 1.4 of the Annex refers to “vessels and platforms or other artificial structures at sea” and 1.5 refers to “inert, inorganic geological materials” (presumably sand, gravel, lime, metallic minerals and their derivatives eg cement and steel). 
We agree that where practical material should be removed but clearly the issue is what is reasonably practicable under the circumstances. This, in itself, indicates that any guidelines should not be prescriptive.

You will be aware that under the RMA the definition of best practicable option embraces considerations such as effects on the environment, financial implications, the current state of technical knowledge and the likelihood that an option can be successfully implemented.

The membership supports the current working to international rules and best practice guidelines (London Convention etc). The need for the creation of specific NZ guidelines in this would appear premature or non-value adding over and above the international guidelines in existence.

I am happy to meet with you to discuss these issues further.

Yours etc
John Pfahlert

Executive Officer

Cc Chief Executive
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