24 June 2010 

Hon Gerry Brownlee

Minister of Energy and Resources

Parliament Buildings

Wellington

Dear Minister

Foreshore and Seabed Decisions

1. The Government has announced that they have reached a political agreement with the Maori Party on reviewing the Foreshore and Seabed Act 2004. The Association would like to ensure that the revised legislation reflects a continued ability for industry to arbitrate with landowners on access agreements, and that any ensuing debate in the House reflects that position.
2. We understand that the agreement reached between the Government and the Maori Party provides that a statutory award for customary title will comprise:

· the right to be recognised and provided for in conservation and planning processes, including under the Resource Management Act 1991 (RMA), 

· the ability to veto developments requiring a coastal permit (including on the seabed out to 12 nautical miles).

· protected status under the RMA (i.e. the customary activity would not be subject to land use restrictions, and a coastal permit would not be permitted if it would adversely affect the customary activity)

· the right to have the views of the iwi/hapū taken into account in planning processes, and

· the right to restrict access to sacred wahi tapū areas (such as burial grounds).

3. Under the current law the existing provisions of section 61 of the Crown Minerals Act 1991 provide for compulsory arbitration between the holder of a petroleum minerals permit and a landowner where a landowner unreasonably refuses access to their land. 
4. While the existing provisions of section 61 have never been used, they foster an environment where landowners negotiate reasonably and access is granted subject to suitable commercial arrangements.

5. There has been a suggestion in the debate around the recent Government announcements that this s.61 provision may not apply to foreshore or seabed where an iwi gains customary title. We are uncertain if that is the case or not. If that were the case this would effectively provide iwi with a veto right over the development of the nationalized petroleum resource. 
6. This would have significant implications for exploration and development since access rights would need to be sought from the beneficiaries of the customary title. Providing iwi with an absolute right of veto would create two classes of landowner in New Zealand with non Maori treated differently. In our view it is imperative that s.61 continue to apply to all classes of landowner in New Zealand, whether Maori or not. 
7. It would be our recommendation that you seek to ensure that the existing access arbitration provisions of the Crown Minerals Act continue to apply to all landowners, irrespective of whether iwi gain customary title or not.

Right to Permit Activities

8. The second of our concerns relates to proposed changes to the Resource Management Act. If the proposals in the consultation document on the Foreshore and Seabed Act 2004 released by the Department of Justice are retained, the right to permit activities will take the form of a pre-emptive “veto” on processing applications for coastal permits under the RMA. 

9. In contrast a private landowner does not have the right to determine whether or not a local authority is able to process an application for resource consent relating to their land. Instead, a freehold owner’s right to permit an activity comes from its ability to control access to its land, subject of course to the arbitration mechanisms referred to above. The rationale for awarding iwi both the right to control access and the right to permit activities is unclear.

10. The outcome is that an application to establish an exploration drilling platform within the territorial sea, conduct seismic surveying, or construct a pipeline across the foreshore could be vetoed by an iwi without any recourse to the Courts to debate the merits of their arguments.

11. If that is the intent of the recent announcements, this is not a satisfactory situation. Exploration companies are unlikely to invest in exploration where their ability to gain resource consents for development is quite uncertain.

Summary

12. If a new Foreshore and Seabed Act progresses in the form above it could have significant implications for gaining the necessary approvals from landowners. While the extent of future iwi claims is unknown, industry’s ability to gain access is via the compulsory arbitration provisions in s61 of the CMA. Our earlier submissions to Justice stressed the importance of this provision for investment certainty.
13. The Association would like to meet with you to discuss this matter.

Sincerely

John Pfahlert

Executive Officer

