1 May 2009
The Chief Executive

Taranaki Regional Council

Private Bag 713

Stratford

Dear Sir

PEPANZ Submission on Proposed Regional Air Quality Plan (RAQP) for Taranaki

1. Thank you for the opportunity to make submissions on the proposed RAQP which, once finalised, is to replace the current RAQP 1997.

2. The matters of most concern to PEPANZ relate to the structure of rules regulating the discharge of contaminants to air from exploration and production well sites (Rules 9 and 11 respectively) and from operational gas treatment / production plants (Rule 10).  We set out our concerns below, with suggested remedies.

Proposed Rule 9:  Discharges of contaminants to air from hydrocarbon exploration well sites (Controlled Activity)

3. The main change to this rule, proposed by TRC (relative to Rule 9 in the existing RAQP) is to reduce the permissible duration of flaring from 45 days cumulatively per zone to 72 hours cumulatively per zone, this to be affected by way of amendment to one of the rule’s “standards”.

4. We note that it is proposed to retain another significant standard in the existing rule, namely that the flare has to be at least 300 metres from any dwelling house if the application is to be processed as a controlled activity.

5. In the section 32 analysis (p105-109) it is stated that the reason(s) for the proposed change to the permissible duration of flaring is to reflect “good practise” overseas (the content of Alberta Directive 060) and to “uphold operations in Taranaki to international best practice”.

Alberta Directive is not directly applicable to Taranaki

6. PEPANZ has discussed the above s32 rationale with its member onshore operating companies, including Todd Energy (Todd).  In its comments on the draft proposed RAQP last year (letter dated 04/07/08 to TRC Regulatory Manager), which PEPANZ endorses, Todd expressed the following views:
a. There is no basis for equating the Alberta Directive with “international best practice”.  The Directive relates to circumstances in that part of the world. 

b. In any event, the concept of “best practicable option” is more relevant to the design of an RMA rule than the notion of “international best practice”.  The former is defined in the Act, in relation to the discharge of a contaminant, to include consideration of: the nature of the discharge and the sensitivity of the receiving environment to adverse effects, the financial (cost) implications and the current state of technical knowledge.  In short, balance is called for under the RMA.
c. There are significant differences between Alberta and Taranaki in terms, of available infrastructure, cost structure and knowledge of sub-surface geology, which together mean that the direct application of the Alberta Directive in particular the 72 hr / zone constraint on well testing, is both inappropriate and unrealistic. In practice there are few available piping options for any gas to be removed from the site during testing, so flaring is really the only routinely available option.
7. In support of its views, Todd included in its letter comments from its Onshore Assets Manager (refer attachment). PEPANZ is advised that his comments were previously endorsed by Todd’s E&P General Manager, their Exploration Manager and their Drilling Manager, all of whom have extensive experience in the conduct of drilling and production testing operations, worldwide.  Todd has also indicated that it would be more than happy to have its views subject to audit by an independent expert.

Basic objectives of a controlled activity rule not met

8. In considering the construction of a controlled activity rule there is a need to go back to basics.  The RMA is concerned with managing adverse effects on the environment (avoiding, mitigating or remedying them).  Activities identified in plan rules as controlled are those with low to moderate potential to have adverse environmental effects and whose effects as relatively easily managed.  Hence controlled activities cannot be declined.  If activities cannot meet the standards specified in the rule, consent applications are processed as discretionary activities under a different rule.
9. The underlying justification for having controlled activity rules is to give the applicant more certainty about the activity being able to proceed subject to meeting the specified performance standards. There are also certain administrative and cost efficiencies associated with the processing of controlled activity applications.  In short, controlled activity rules, are aimed at facilitating certain low impact activities, particularly those with acknowledged socio-economic benefit.  In this respect, we note that the s32 analysis for Rule 9 (p107) makes it clear that the Council’s intent is to facilitate exploration activities in areas away from dwelling houses.

10. The “facilitating” objective of a controlled activity rule logically has two design corollaries:

a. The associated standards should not be unnecessarily restrictive or cast in a way which makes the activities impractical (particularly relevant to exploration given the benefits of petroleum discoveries), and
b. There needs to be a clear effects-based justification for any standards.

11. In relation to (a), we have already expressed the view above that the proposed 72hrs / zone limit on flaring is impracticable and unreasonable under Taranaki circumstances.

12. In relation to (b), the Rule Exploration makes vague reference to “a number of adverse effects on the environment (from flaring), especially on people” (Refer p105, and also p107 of the s32 Analysis).  However if there are “negligible effects” on the environment outside the 300 metres residential dwelling buffer zone
 it is difficult to see the effects-based justification for placing any limit on the duration of flaring under a controlled activity rule (let alone a tight limit). The 300 metre standard provides the necessary environmental control and any flaring within this distance becomes a discretionary activity.
13. We note that there could potentially be an effects-based argument for constraining the duration of flaring based on the aim of minimizing the total load of persistent contaminants (eg dioxins) on the environment but this argument is not made in the section 32 Analysis,
 presumably because of the very low level of dioxins detected by TRC monitoring and the short duration of flaring.

14. In PEPANZ’s view the proposed 72 hours / zone standard fails to meet both of the above criteria for the design of a controlled activity rule.  The standard is inappropriately restrictive and the likely outcome would be that most, if not all, applications for exploration flaring consents would need to be dealt with as a discretionary activity because, under Taranaki conditions, considerable more than 72 hours is needed to satisfactorily test a zone.
A 15 days / zone standard is reasonable

15. PEPANZ has been advised by its member companies that up to 15 days cumulative flaring per zone may be required to cover the range of reservoir conditions encountered in Taranaki and to ensure that adequate production performance information is gained from well testing.

16. Exploration companies are not in the business of wasting gas (particularly when the target resource is gas rather than oil, which is the predominant case in onshore Taranaki). There are incentives to minimise flaring for commercial and reputational, as well as environmental reasons.  Nevertheless, PEPANZ appreciates that TRC may be reluctant to leave the duration of flaring open ended and has no objection to application of a 15 days cumulative flaring / zone limit either by way of incorporation in a rule or by way of a consent condition 
. We have no problem with a rule or consent condition which enables reasonable well testing to take place.
Remedy Sought

17. In accord with the above, PEPANZ supports:

18. Retention of the “at least 300 metres from a dwelling house” standard in the controlled activity rule (on the basis that effects from flaring greater than 300m distance are likely to be minimal)

19. Either  replacement of the 72hr / zone standard with a 15 day / zone standard and  deletion of the “duration of flaring” discretionary control (not needed or appropriate if duration limit established by way of a standard).
20. Or  deletion of the 72hrs / zone standard and retention of the “duration of flaring” discretionary control (on the assumption that the practically achievable 15 days / zone limit would invariable be applied by way of consent conditions)
21. In relation to the last point in brackets, PEPANZ considers it inappropriate for TRC to propose a 30 days / well limit on flaring, by way of proposed exploration well consent conditions, as it has in recent times.  The amount of flaring required to satisfactorily test a well depends on the number of zones to be tested and is therefore variable. It makes no sense to place an arbitrary constraint on the amount of flaring per well, particularly in light of the very high cost of drilling wells , the benefits of petroleum discoveries and the minimal effects arising from flaring.  To the best of our knowledge, there is no effects-based case for a 30 days / well restriction.

22. There is a 30 day / well limit in the Petroleum Regulations, aimed specifically at preventing wastage of gas.  The Minister of Energy can approve flaring beyond 30 days should testing and/or other circumstances so warrant. It is arguably inappropriate for the same reasons as above (ie flaring needs are determined by the number of zones to be tested in a well) but significantly the 30 days / well limit is (only) a default restriction; under sections 26 and 27 of the Regulations, an explorer can apply to the MED to have the limit extended.
23. We are not sure what is meant by the comment on p107 of the s32 analysis that the MED’s and the Council’s rule are not mutually exclusive.  The Petroleum Regulations and the RMA have different purposes. PEPANZ’s understanding is that there is no link between the two jurisdictions and no requirement for alignment of rules made under them.

24. A final point, which relates to the structure of the controlled activity and restricted discretionary activity rules (including Rule 9) in the proposed plan, is that the retention of Control / Discretion over a range of “effects” [see (k) of Rule 9 for example] seems inappropriate under the scheme of the RMA.  It is the activities that have the potential to cause adverse effects that should be the subject of conditions on a consent, not the effects themselves.  By including reference to a wide range of effects in this column, it effectively means that Council is attempting to reserve unto itself the ability to control anything that has a bearing on any of those effects.  There is only a small step from this approach to declaring all environmental effects to be subject to control, thereby negating the need to refer to any activity.  We suggest that TRC consider removing references to the control of effects from the control / discretion column of all rules.
Proposed Rule 11: Discharge of contaminants to air from hydrocarbon producing wellheads, or well sites as part of hydrocarbon production activities (Restricted Discretionary Activity)

25. Council is proposing a number of changes to existing Rule 11. We note and support re-wording of the activity description to make it clear that the focus of the rule is on the flaring / combustion of hydrocarbons at a production well.
26. It is proposed to change the classification of the activity from “discretionary’ to “restricted discretionary”. The standard explanation is offered for this in the s32 analysis; that is, by restricting the Council’s ability to grant or decline a consent (to matters listed in the Control / Discretion column of the rule the applicant is offered greater certainty.  We support the intent but reiterate the observation above that the matters referred to in the control / discretion column (including all the effects and other matters listed in item “k”) are so wide as to effectively render the Council’s discretion unfettered.

27. In PEPANZ’s view, there is an even stronger case for having a controlled activity rule for production flaring than there is for exploration flaring emissions.  The explanation to the proposed rule states that the major difference (from Rule 9) is that there is a greater degree of permanence associated with the sources of emissions at a production well site and that this has lead to Council deciding to retain the discretion to grant or decline consent from the activity.  We would suggest however that the issue is not one of permanence; rather it is the potential for adverse effects, the ability to control effects and the (acknowledged) desirability of creating certainty.
28. We disagree with the final bullet under Option 1 in the s32 Option Analysis (p112) which indicates that adverse effects of the activity are likely to be objectionable or significant.  The potential for adverse effects from production well emissions is lower than the potential for adverse effects from exploration well emission because the only significant flaring from the former relates to occasional short duration well work overs.  
29. Further, the status of restricted discretionary provides no certainty for applicants.  It seems inconceivable that Council would grant consent for exploration flaring but not for production flaring.  Therefore, under the current proposals, having granted consents for both exploration and production flaring at a given well site, Council is effectively asking the consent holder to “live” with the possibility that the production flaring consent may be declined at some stage in the future (upon renewal application) notwithstanding that there has been major investment in both exploration drilling and establishment of wellhead facilities.
Remedy Sought

30. In accordance with the above, PEPANZ requests that:

31. TRC consider re-classifying the activity referred to in Rule 11 (ie production flaring at a wellhead / well site)  as a controlled activity subject to the flaring taking place more than 300 metres away from residences.

32. As with exploration flaring, PEPANZ would have no objection to a reasonable upper limit being put on the duration of production flaring to negate the possibility of extended flaring under the consent.

33. Any production flaring unable to meet the location or duration constraint would become a discretionary activity under Rule 50.

34. TRC considers removing item “k” from the control / discretion column of Rule 11.

Proposed Rule 10:  Discharges of contaminants to air from operational gas treatment or production plants (Controlled Activity)
35. The rule explanation says that Rule 10 applies to all discharges from operational gas treatment or production plants including the flaring of petroleum, the operation of glycol regeneration units and the maintenance and inspection work of tanks and other facilities that store petroleum. It is not just limited to flaring activity as in Rule 10 of the current RAQP.
36. Under Rationale for Change (p110 of s32 Analysis), it is stated that rather than require several consents to be applied for to undertake these separate activities the Council feels it is a more effective and efficient use of resources if only one consent is issued as the activities generally result in the same air quality issues and can be appropriately managed under one consent.

37. We agree with the concept of one air discharge consent per plant providing that a clear distinction is made within that consent as to which conditions apply to which stack discharges. Otherwise, monitoring and/or enforcement issues could arise.
38. The rule is a “controlled activity” rule (it cannot be declined subject to the applicant meeting specified standards).  There is only one standard specified in the rule, namely the flare or incineration point is at a distance equal to or greater than 300 metres from any dwelling house.

39. We assume, because of the emphasis given to the word operational in the rule explanation (p109), that it is intended that the rule only apply to the renewal of consents for the operation of established plants.  If this is the case, it is further assumed that any application(s) for new consents for the same activities, in the context of a proposal to establish a new plant, would be treated as discretionary activities under default rule 50 on the basis that no other rule, including rule 10, covers the activity.  
40. There is some confusion surrounding this because the rule explanation says that the rule specially excludes any activities associated with plant establishment but only reference rules 39, 40 and 41 which (only) cover discharges from site development and earthworks.  There is no reference to the consenting of new facilities.
Rule 13: Incidental discharges from hydrocarbon distribution networks (Permitted Activity)

41. It is proposed to amend existing Rule 13 so that it only applies to hydrocarbon distribution networks, thereby excluding production facilities.

42. We suggest that inclusion of a definition of “hydrocarbon distribution network” in the Plan would assist with the interpretation of this rule.

Please don’t hesitate to contact me if you would like to discuss any of the above points further.

Yours sincerely,

John Pfahlert

Executive Officer
� This is frequently acknowledged in TRC Officer’s Report


� There is a (vague) reference to the fact that some contaminants are persistent in the overview of flaring on p106 of the s32 Analysis.


� TRC has in fact incorporated a 15 days / zone condition in recent consents granted to Todd Taranaki Ltd eg Mangahewa A,D and Mystone.
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