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EMPLOYMENT RELATIONS ACT AND HOLIDAYS ACT AMENDMENTS 
Employment Relations Act (with one exception, in force on 1 April 2011)
Workplace access

A union representative must ask for the employer’s consent before entering a workplace; the employer must respond by the following working day.  If the answer is no, the representative must be given written reasons no later than the working day after the employer made that decision.
An employer who fails to respond to an access request within 2 working days is taken to have given consent. 

Penalties can be imposed if consent is unreasonably withheld or written reasons are not provided for withholding consent. 
Communications during collective bargaining

An employer may communicate with employees during collective bargaining provided the section 4 requirement on parties to deal with each other in good faith is observed and:

· the employer recognises the role and authority of each chosen union representative, and
· doesn’t try to bargain directly or indirectly with the employees, and
· doesn’t do anything to undermine the bargaining or the authority of the union representative (or representatives).
This means an employer may provide employees with factual material about the bargaining such as the employer’s proposals for the collective agreement.

Retention of individual employment agreement/individual terms and conditions
If an employer and employee have entered into an individual employment agreement or have bargained for individual terms and conditions, the employer must keep a signed copy of the agreement or of the current terms and conditions under which the employee is working.

If the employee has given the employee a copy of an intended agreement, the employer must keep a copy even if the employee hasn’t signed it, or hasn’t agreed to any of its terms and conditions. (‘Intended agreement’ also includes part of an intended agreement.) 

The employer must not treat an intended agreement as the employee’s employment agreement if the employee has not signed it or agreed to any of its terms and conditions.  In such cases the employee’s terms and conditions will be governed by common law.  This particular provision comes into force on 1 July 1011.
An employee who asks for a copy of either a signed or unsigned intended agreement (or of any signed or unsigned terms and conditions) must be given a copy ‘as soon as is reasonably practicable’.   Failure to comply can result in an action brought by a Labour Inspector and a penalty imposed by the Authority.
 Before bringing an action, the Labour Inspector must give the employer 7 days to remedy the breach.
90-day trial period

All employers are entitled to include a 90-day trial period in a new employee’s employment agreement.  But on the basis of an Employment Court decision, the employee will need to have signed the agreement either before starting work or on the first day of work.  Otherwise the provision will be considered not to comply with the Act and will therefore be ineffective. This is because the employee will no longer be regarded as ‘new’.   

Employment relations education leave

The Holidays Amendment Act (schedule 2) provides for the education leave payment to be calculated either on the basis of relevant daily or average daily pay, as appropriate.
Test of justification in personal grievance cases 

Whether or not an employer was justified in dismissing or disadvantaging an employee is to be decided on the basis of what a fair and reasonable employer could have done. In other words, where the dismissal/disadvantage is challenged, the decision-maker must consider whether that action was open to that employer in the circumstances, rather than whether some other employer would have acted differently. 

The decision-maker must consider whether, before acting, the employer:

· sufficiently investigated the allegations against the employee (having regard to available resources)

· raised concerns with the employee

· gave the employee a reasonable opportunity to respond

· genuinely considered any explanation provided.
Account may also be taken of other factors, if appropriate. But a dismissal/disadvantage action is not to be held unjustifiable solely because of a minor procedural defect that did not result in the employee being unfairly treated.
Reinstatement
Reinstatement is no longer the primary remedy for unjustified dismissal.

 Penalty for obstructing or delaying Authority investigation

The Authority may decide to impose – or may be asked by a party to an investigation to impose - a penalty on anyone who, without sufficient cause, obstructs or delays an Authority investigation. (including by failing to attend). 

Maximum penalties

Individual breaching an employment agreement or the Act: $10,000 
Company or corporation breaching am employment agreement or the Act: $20,000 

Before deciding to impose a penalty, the Authority or the Court must consider whether the person against whom the penalty action is brought has failed to comply with an improvement notice issued by a Labour Inspector. (See under ‘improvement notice’ heading.)

Compliance orders
The Authority may issue a compliance order to enforce an enforceable undertaking (see under ‘enforceable ‘undertaking’ heading), an improvement notice and a demand notice. 

Mediation procedure

A mediator may help parties to resolve a problem at an early stage, including, if asked by one of the parties, discussing the problem with that party without the party’s representative present.
The parties to a problem may agree in writing:

· to provide the mediator with the power to make a written recommendation regarding the matters in issue, and
· on the date on which the recommendation will become final if it is accepted. 
Before making and signing a recommendation the mediator must:

· explain that if the recommendation is not accepted, further mediation services may be provided and that in that case, either party may ask for a different mediator
· tell the parties that if a recommendation becomes final, binding and enforceable it may not be brought before the Authority or the court whether by action, appeal, application for review or in any other way, except for enforcement purposes (enforcement is by means of a compliance order)
· be satisfied that the parties, in affirming their agreement, know the effect of the above two provisions.

A recommendation will become final and binding if, by the agreed date, neither of the parties has notified the mediator that it is not accepted.
Minimum entitlements
Mediators must not sign agreed terms of settlement that provide for anything less than minimum entitlements.  ‘Minimum entitlements’ means wages or holiday pay or other money the employer has to pay the employee under the Minimum Wage or Wages Protection Acts.  

Minors aged 16 years and over

Minors aged 16 and over may be parties to the agreed terms of settlement where a problem is resolved by mediation.
Employment Relations Authority 

The Authority is not entitled to do anything inconsistent any regulations made under the Act (or with the Act and relevant employment agreements). 
As well as the existing grounds for not ordering further mediation, the Authority need not order further mediation if it ‘will be otherwise impractical or inappropriate in the circumstances’.  

If a Labour Inspector brings a matter relating to minimum entitlements before the Authority, before deciding whether or not to order mediation or further mediation, the Authority must consider whether using mediation or further mediation is appropriate in order to prevent the matter being resolved in a way that will reduce minimum entitlements.
The Authority must give priority to matters which the parties have attempted to resolve through mediation unless the Authority considers this would be inappropriate for any of the reasons set out in the Act, including the possibility of a reduction in minimum entitlements.

The Authority has the power to allow cross-examination but is not entitled to make a freezing or search order (as provided in the High Court Rules).

The Chief of the Authority is responsible for making any arrangements practicable to ensure Authority members discharge their functions in ‘an orderly and expeditions way’ that meets the objects of the Act and for directing Authority members’ education, training and professional development.  To this end, the Authority Chief may issue instructions and outline expectations in respect to matters such as process and timeliness and may report to the Minister in respect to any Authority member’s adherence to, and compliance with, any instruction issued.  The Minister must consider any such report before recommending an Authority member’s reappointment. 
The Authority may exercise its powers, including the power to cross-examine, in the absence of one or more of the parties but if it does so must provide the absent party with any relevant material received and the opportunity to comment. 
The Authority may fix times and places for meeting with the parties and may also adjourn meetings.

The Authority has the power to award interest and in doing so must consider whether there has been long-standing and repeated non-compliance with a demand notice.
Recommendation procedure

As in relation to mediation, the parties to an employment relationship problem may agree in writing that an Authority member may make a written recommendation regarding the matters before it and the date on which the recommendation will become final.   Similarly, the effect of the procedure must be explained before the member signs the recommendation and the recommendation will become final on the agreed date unless one or other of the parties notifies the Authority member that it is not accepted.  In that case, the Authority must continue to investigate the matter but either party may ask for this to be done by a different Authority member.  A recommendation that becomes final does not have to comply with the Act’s requirements for an Authority determination.
Frivolous and vexations complaints 

The Authority may dismiss any complaint considered to be frivolous or vexatious but any party to the matter can challenged the decision in the Employment Court within 28 days.  The Authority must investigate and determine any matter the Court decides is not frivolous or vexatious. 
Employment Court powers

The Court has the power to make freezing or search orders as provided for in the High Court Rules.

Functions of Labour Inspectors 

Labour Inspectors are required to:

· determine compliance with the provisions of relevant Acts (Employment Relations, Equal Pay, Holidays, Minimum Wage, Parental Leave, Volunteers Employment Protection and Wages Protection Acts)
· take all reasonable steps to ensure compliance with the above Acts
· support employer and employee compliance (and compliance by  other persons) by providing information and education

· prevent non-compliance  by assisting employers to implement systems and practices that comply with relevant statutory provisions
· provide any other services that assist employers and employees to resolve employment relationship problems promptly and effectively.
Enforceable undertakings

A Labour Inspector and an employer may agree in writing on a date by which the employer will have to rectify a breach of any relevant statute, or pay an employee any money owed under one of the Acts or take any other action the Labour inspector considers appropriate given the nature of the breach.  With the Labour Inspector’s consent, an employer may withdraw or vary an agreed enforceable undertaking at any time.

An enforceable undertaking may be enforced by the Authority.

Improvement notices

A Labour Inspector who believes on reasonable grounds that an employer is failing or has failed comply with any provision of a relevant Act may issue an improvement notice requiring compliance.  The notice may be issued either by giving it to the employer or, if the employer does not accept it, by leaving it in the employer’s presence and drawing the employer’s attention to it. The notice must state:

· the provision with which the employer is not complying 
· the reasons for believing the employer is failing or has failed to comply

· the nature and extent of the failure to comply 

· the steps necessary to comply

· the date before which the employer must comply.

The improvement notice may also state the nature and extent of any loss suffered by any employee (if applicable).

Improvement notices may be enforced by means of a compliance order from the Authority.
Improvement notices must not be issued between 17 December and 8 January.

An employer has 28 days in which to lodge an objection to an improvement notice with the Authority.  The Authority must then determine whether or not the employer is failing or has failed to comply with the provision in question, the nature and extent of the failure and the nature and extent of any loss suffered by any employee as a consequence (if applicable). 

If a Labour Inspector brings before the Authority an action for failure to comply, the Authority may confirm, vary or rescind the improvement notice and impose a penalty. 
A Labour Inspector may withdraw an improvement notice but this does not mean another notice cannot be served in relation to the same matter. 

A Labour inspector who issues an improvement notice may not also commence an action for recovery of wages or holiday pay. 
A Labour Inspector who commences an action for recovery may not also issue an improvement notice or serve a demand notice. 

Holidays Act (with one exception, in force 1 April 2011)
Pay calculations

Relevant daily pay

There is now no formula for calculating relevant daily pay since public or alternative holiday pay, or pay for sickness or bereavement leave can be calculated on the basis of average daily pay if a relevant daily pay calculation would cause difficulty (see below).
Average daily pay

An average daily pay calculation can be used for calculating public or alternative holiday pay or pay for sickness or bereavement leave, if:

· it is not possible or practicable to determine an employee’s relevant daily pay, or

· the employee’s daily pay varies within the pay period when the holiday or leave falls. 

The formula to be used for calculation purposes is:

 a

 ─
 b

where:

a 
is the employee’s gross earnings for the 52 calendar weeks ending with the pay period immediately before the calculation is made
b
is the number of whole or part days on which the employee earned the gross earnings.  This number includes any paid holiday or paid leave but excludes any day when the employee didn’t work.
An average daily pay calculation used for a public holiday does not include the time and a half penal rate payment required for work on a public holiday.
Gross earnings/discretionary payments 
A payment is not discretionary and will therefore have to be included in any gross earnings’ calculation if it is:

· a payment the employer is bound to pay, even though the employment agreement does not specify the amount payable, or

· a payment the employer need make only if certain conditions are met (when, if made, the payment will become part of gross earnings).

Gross earnings 

Non-taxable reimbursing payments are not to be included in gross earnings calculations and do not form part of annual holiday pay when any or all of the fourth week of annual holiday entitlement is paid out.

Labour Inspectors 

If the employer and employee cannot agree, a Labour Inspector may determine:

· ordinary weekly, relevant daily or average daily pay
· the portion of annual holidays that is to be, or has been paid out (see below)

· the amount payable for annual holidays paid out or to be paid out.  
Close down periods - determination of what would otherwise be a working day
If any public holiday, alternative holiday or day when the employee takes sick or bereavement leave falls within a closedown period and would have otherwise been a working day for the employee, it will extend the period of annual holiday by a further day.  This provision applies immediately. 

Right to ask for fourth week of annual holidays to be paid out
An employee may, on one or more separate occasions, ask the employer to pay out some or all of the fourth week of annual holiday entitlement (up to a maximum of one week). For pay out request purposes, the employee’s entitlement year is a period of 12 months of continuous employment beginning on the anniversary of employment.  First requests may be made only in relation to an entitlement year beginning after 1 April 2011. 
An employer may have a policy against requests and this may apply to some parts of the business and not others, or to the whole of the business.

 If a request is made, the employer must:
· consider the request 

· let the employee know, in writing, if the employer agrees to the request
· pay out the relevant portion of annual holiday as soon a practicable after agreeing to it, or
· decline the request (no reason need be given).
No term or condition in an employee’s employment agreement (or otherwise) may:

· require the employee to ask that a portion of annual holidays be paid out (although the employment agreement may contain a process for making a request)
· require the employer to pay out a portion of the employee’s holiday entitlement.

A requirement to pay out must not be raised in negotiations about terms and conditions relating to salary or wages. 

Should an employer incorrectly pay out a portion of annual holidays in the absence of an employee request, the employee will be entitled to take that portion of annual holidays as if the payment had not been made.

Transfer of part of a public holiday 
Where the transfer of part of a public holiday has been agreed in writing (whether in an employment agreement or otherwise), only employees who work on the transferred day will be entitled to a penal payment.
Transfers of part of a public holiday are permissible provided the purpose of the transfer is not to avoid the penal rate otherwise payable, although the effect of the transfer may be that no penal payment is paid.

Transfer of a whole public holiday

An employer and employee may agree in writing (whether in an employment agreement or otherwise) that one or other of the public holidays set out in the Act, which would otherwise be a working day for the employee, may be transferred: 

· to another calendar day, or

· to another 24-hour period, provided
· the transfer day is identified or identifiable, would otherwise be a working day for the employee and is not part of, or another, public holiday.  
Public holiday transfers are permissible as long as their purpose is not to avoid the penal rate otherwise payable although the effect of the transfer may be that no penal payment is paid.  Transfers must not reduce the total number of paid public holidays to which an employee would otherwise be entitled. 
An employer may have a policy preventing the transfer of the whole or part of a public holiday and the policy may apply to some parts of the business and not others, or to the whole of the business.

Alternative holidays

Alternative holidays must not be taken on a public holiday.

If the employer and employee cannot agree when an alternative holiday is to be taken, the employer may decide, on a reasonable basis, giving the employee at least 14 day’s notice. 

Proof of sickness

An employer may ask an employee to provide proof of sickness or injury (i.e. a medical certificate) when the employee has been absent for less than three-day period for which the Act otherwise provides.  The employer must:

· tell the employee as soon as possible that proof is required, and

· agree to meet the employee’s reasonable expenses in obtaining the certificate.
Maximum penalties

The maximum penalties for non-compliance with the Act are;

· $10,000 for an individual employer

· $20,000 for a company.

The Act’s penalty provisions apply also to non-compliance with provisions relating to requests to have the fourth week of annual holiday paid out.
Holiday and leave record
The holiday and leave record must note:

· the portion of any annual holidays paid out in each entitlement year

· the date and amount of the payment  in each entitlement year 

· the day or part of any public holiday that the parties have agreed to transfer, and
· the calendar day or 24-hour period to which the listed public holiday has been transferred (if applicable)
